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VI RGI NI A:
IN THE Cl RCU T COURT OF FAI RFAX COUNTY
e e e e e e e o oo oo X
SARA A. MCCORKLE, by and through )
her Next Friend, Allen D. MCorkle )

Plaintiff, ) Law No. CL22-4439
V. )
ERI CKSON SENI OR LI VING LLC )
and )
GREENSPRI NG VI LLAGE, | NC. )
Def endant s. )
__________________)

Fairfax, Virginia

Friday, February 10, 2023

HEARI NG
The above-entitled matter canme on for
heari ng before the HONORABLE M CHAEL F. DEVINE, a
Judge in and for the Grcuit Court of the County of
Fairfax, held in Fairfax County Crcuit Court,
Courtroom 5F, Fairfax, Virginia, pursuant to notice,
begi nning at 10:38 a.m, when were present on behal f

of the parties:
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ON BEHALF OF THE PLAI NTI FF:
JEFFREY J. DOMEY, ESQUI RE

THE LAW OFFI CE OF JEFFREY J. DOMEY, P.C.

8300 Greensboro Drive
Sui te 500

McLean, Virginia 22102
(703) 564-7318

| downey @ ef f downey. com

ON BEHALF OF THE DEFENDANTS:
JESSI CA FLACGE, ESQUI RE
KI ERNAN TREBACH, LLC
1108 E. Main Street
Suite 801
Ri chnmond, Virginia 23219
(804) 430-9200

| fl age@xi er nant r ebach. com

Halasz Reporting & Video | 804.708.0025
1011 East Main Street Richmond, VA 23219



http://www.halaszreporting.com

© 00 N o o B~ W N P

N N D N NN P P P PP PP PR
g A W N P O © 0 N O O A W N P+ O

PROCEEDI NGS

(The court reporter was previously sworn by
the Court.)

THE COURT: W are here in the case of Sara
McCor kl e agai nst Erickson Senior Living, LLC and
others. It is Gvil Case Nunmber 2022-4439. Counsel
IS present.

Wul d counsel please identify thenselves for
t he record?

MR. DOMNEY: Good norning, Your Honor. Jeff
Downey for the plaintiff.

THE COURT: Good norni ng.

MS. FLAGE: Good norning, Your Honor.
Jessica Flage on behalf of the defendants.

THE COURT: Good norni ng.

M5. FLAGE: And if | mght just have a few
seconds to get nyself situated.

THE COURT: You bet. 1've got a few
docunents | want to pull up as well.

M5. FLAGE: Perfect.

(Pause.)

M5. FLAGE: Your Honor, today would you
prefer we use the podium or may | stay at counsel's
t abl e?

THE COURT: You can stay at counsel's table
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as long as you're on the mcrophone. That's fine.

Ckay. So this cones on the defense notion
in limne to exclude evidence regarding state
I nspections, which occurred |I think both prior to and
subsequent to the alleged injury here. R ght?

M5. FLAGE: Yes, that's correct.

THE COURT: Ckay. Well, let ne check with
M. Downey. M. Downey, your theory on this | believe
Is that this -- let's separate these into two
categories. Let's deal with the ones that occurred --
t he inspections that occurred prior to the date of the
I nci dent at issue.

MR DOMNEY: Yes, Judge.

THE COURT: Those woul d be rel evant to what
| ssue in the case?

MR. DOMNEY: To issues of negligence to the
extent that the facility was put on notice of problens
with service planning before the incident --

THE COURT: How does that go to negligence?
Hasn't the Supreme Court explicitly rejected that,
that [ine to say that your failure to do X, Y and Z
prior can't be used to show -- you know, your
negl i gence on a prior occasion cannot be used to show
that you were negligent on this occasion. Haven't

they explicitly rejected that?
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MR DOMNEY: No, because it can be created
to establish notice as it relates to a potentially
dangerous situation. In other words, if the --

THE COURT: Sure. | understand that, and
t hat goes to perhaps your punitive danmages claim
woul dn't it, but not whether or not negligence
occurred. That is, if there was -- you know, to
prove -- to get punitive damages, you would have to
show consci ous di sregard.

MR. DOWNEY: Correct.

THE COURT: Conscious disregard | think
requi res sone understanding that an injury was |ikely
to occur.

MR. DOANEY: Agreed.

THE COURT: Ckay. | see howthis -- it
m ght go to that punitive danages issue, but let's --
but you seemto be suggesting that even if you hadn't
made a punitive damages claimthis would still be
adm ssi bl e?

MR. DOMNEY: That would be ny position based
on the case | cited, the Ford Mdtor case that said
evi dence of prior conplaints is adm ssible and
probative to prove either notice or know edge of the
dangerous condition or to raise an inference that such

prior conduct woul d be repeated.
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| think the jury gets an instruction on
notice, but to the extent that | can establish as was
done in the Crouse case where there was a notice of a
prior bed alarm--

THE COURT: How does notice play into a
determ nation of negligence? You have to have experts
to show that this was a breach of the standard of
care.

MR. DOMNEY: O course. | have experts.

THE COURT: How does notice play into that?

MR. DOMNEY: Because the facility under
plaintiff's theory of the case had notice just like in
the Crouse case that they weren't properly dealing
with an inportant part of an assisted |iving process,
which is the service plan.

So, to the extent that | could show t hrough
ny expert -- and one of the things that is sort of the
el ephant in the roomin this case is, are they trying
to exclude the docunent itself or all of the
underlying information in the docunent, and that's
rat her inportant.

THE COURT: Well, that's why | think we're
going to confine ourselves. W're going to divide
this up into two things.

| nean, clearly, | don't think they can
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suppress information related to the facts of what
happened during the incident that's at issue --

MR, DOWNEY:  True.

THE COURT: -- on Decenber whatever date
t hat was.

M5. FLAGE: 21.

THE COURT: Yeah.

MR. DOMNEY: And to clarify, |I'mnot going
to seek admi ssion of the prior surveys as docunents.
One of the things that plaintiff (sic) fails to alert
the Court to is that, while they seek to essentially
excl ude the McCorkle survey and the prior surveys,
they don't informthe Court that | designated the
surveyor who did these surveys to lay a foundati on.

THE COURT: [I'mnot worried about -- well, a
foundation for what? A foundation for the docunents,
but I don't think it matters --

MR DOMNEY: No. Foundation for the
information that is contained in the surveys. |

didn't want to agree to --

THE COURT: |'mnot worried about the
hearsay objections, not now |'mat the bigger
picture, which is why are these even -- to what use do

you put themat trial, and are they relevant for that

pur pose? Then we can worry about |aying foundations
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and evidentiary objections.

MR. DOWNEY:  Sure.

THE COURT: But you're saying that this
woul d go to show notice, and notice is part of your
proving that they had a duty?

MR. DOMNEY: That they were aware that there
were prior -- in the Crouse case, the court all owed
prior survey violations involving alarns, and that
prior survey violation actually involved anot her
facility wthin the chain.

The court found in Crouse that those prior
surveys were relevant because they put the facility on
notice. They took judicial notice of it. They did
not admt the actual surveys.

It went up to the Suprene Court. The
Suprene Court found no error in that decision, and |
think it's consistent with other courts that have
all owed the issue of notice to cone in to prove a
corporation's know edge.

Now, they're of course relevant to punitive
damages and --

THE COURT: | want to hold that to one side,
t hough, for right now.

MR. DOMNEY:  Sure.

THE COURT: kay.
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MR. DOANEY: So ny position is that they are
rel evant. The prior surveys are relevant to notice
and potentially to negligence, although | will concede
that they are nost relevant to punitive damages, and
there's no way | really can sort of get to the issue
of the extent of the recklessness w thout establishing
that they were aware that this is an issue.

THE COURT: Ckay. Well, let's get to --
let's then get to that part of it. So, |ooking at
what you' ve got, what you' ve provided -- and | think I
have copies of the reports; right? You attached those
| think to your brief.

MR. DOMNEY: | did, Judge.

THE COURT: And then I've got -- let's see.
| had sone notes on this, and I don't know where | put
t hem

I f we put your conplaint and your
al | egations of what you're claimng the acts and
om ssions were -- and |I'mjust going to nove sone
docunents around on ny screens in front of ne because
| had done this on paper, but | just want to work
t hrough the docunents that actually exist in the file.

When | conpare those to the incidents that
you want to bring up, they seemrather dissimlar to

me. So, if the issue is -- looking at it froman
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| ssue of notice, whether for negligence which, you
know, I'ma little not sure about, or for notice for
puni tive damages purposes, the notice would have to
be -- particularly for punitive damages, it woul d be
one that would nmake themrealize or likely that injury
was going to occur. So your negligence claimis which
count, 37

M5. FLAGE: It's 1, Your Honor.

THE COURT: One. | nust have just skipped
by it.

M5. FLAGE: And just for the record's sake,

| want to nake sure we're | ooking at the First Anmended

Conpl ai nt ..
THE COURT: | think I am
M5. FLACGE: Perfect.
THE COURT: |I'm |l ooking at the First Anended

Conpl ai nt, yes. Thanks. There are ny notes.

And so you had vari ous subparagraphs as |
recall that laid out all the different alleged
breaches, failure to report plaintiff's injury. |
t hi nk you had clainmed -- paragraph 24 and paragraph 32
are primarily | think is what we're | ooking at.

So defendant's -- paragraph 24, Defendants
breached the standard of care by failing to follow

their own service plan, which required that Sara be
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toileted and assisted with showering in the norning as
was her routine. Despite being aware of attenpts to
self-bathe or toilet, defendant's staff failed to
update her witten plan.

And then we have paragraph 32, which has the
various subparagraphs A through J alleging different
failures, failure to supervise, failure to answer
needs, failure to increase rounds, failure to use a
device to prevent access to running water, failure to
provide fall prevention, failure to evaluate and
docunent prior falls of the plaintiff, failure to
docunent injuries and circunstances, failure to send
hearing aid to the hospital, failure to follow
standards for assessnent, docunmentation and reporting
and | ack of sufficient staff.

Now, sone of these for purposes of
negl i gence had to have occurred after she was
di scovered in the bathroom right?

MR. DOMNEY: No, no, no, no.

THE COURT: No?

MR. DOMNEY: Before. To the extent that |'m
show ng notice that they needed to be aware, that the
corporation needed to be aware of an ongoing
I nstitutional problem--

THE COURT: No. Your clains of negligence,
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sonme of your clainms of negligence |ike when she went
to the hospital and didn't have hearing aids, was that
when she went to the hospital after her injury?

MR. DOMNEY: Yes, sir.

THE COURT: How could that have caused an
I njury?

MR. DOMNEY: It didn't cause the injury.
It's part of --

THE COURT: So why are we tal king about
negl i gence that doesn't result in injury?

MR DOMEY: It's alittle nore conplicated
t han that, Judge.

THE COURT: It nust be because |I'm not
getting it.

MR. DOMNEY: Wen she goes to the hospital
under plaintiff's theory of the case, they don't pass
on the fact to the hospital that she has been
underwat er for an undeterm ned period of tine and has
evol vi ng burns.

THE COURT: \What does that got to do with
her hearing aid?

MR. DOMNEY: Because when she goes to the
hospital, she can't communicate at all because she
can't even hear anything in the one ear. It's a mnor

I ssue in the schene of things. But since you were
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tal king about the conplaint, if | could focus Your
Honor on the central issue, which is their failure to
update the plan of care.

In other words, once they found out that
this woman was getting up in the evening and
attenpting to shower and she couldn't shower because
she had one eardrumrenoved, under plaintiff's theory
of the case, this was a recurring problemwth
negl ect .

They weren't caring for her in the evening.
They weren't watching her, and after the famly told
the facility multiple times that this behavior was
happeni ng, they ignored it. They didn't update her
care plan, and ultimately, the burn injury occurred on
t he 21st.

The prior surveys that |'mseeking to adm't
deal with the failure to update and review care plans,
whi ch |ike the Crouse case --

THE COURT: Al right. Well, let's go
t hrough them Let's go through them Al right.
Because |'m | ooking at themhere. Al right. You've
got one -- I'mgoing to skip over the one from
February 22nd and 21 because | think that deals with
the incident we have right here. R ght?

MS. FLAGE: That's correct.

Halasz Reporting & Video | 804.708.0025
1011 East Main Street Richmond, VA 23219


http://www.halaszreporting.com

© 00 N o o B~ W N P

N N D N NN P P P PP PP PR
g A W N P O © 0 N O O A W N P+ O

14

THE COURT: So we're going to just hold that
to one side, and we're going to talk about the prior
ones.

So et nme scroll down to that. That's your
Exhibit 3 | believe to your -- or no, it's not. \Were
are those other reports?

M5. FLAGE: So, to our notion, we
attached --

THE COURT: Onh, they're on your notion?

M5. FLAGE: Yes.

THE COURT: | know | saw them

M5. FLAGE: To our notion, we attached as
Exhibit 1 plaintiff's expert designation.

THE COURT: kay. That's where | sawit.

M5. FLAGE: And it's Exhibit 3 to
plaintiff's expert designation -- or |I'msorry,

Exhibit 2 to plaintiff's expert designation.

THE COURT: | apologize. | know |l sawit.
| just didn't renmenber where | sawit. Gkay. | think
| have -- do | have that here?

M5. FLAGE: It was attached to
plaintiff's --

THE COURT: Plaintiff's expert designation.
Ckay.

M5. FLAGE: Yes. It was attached to our
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notion, and then, if you go to the back of plaintiff's
expert designation because it's fairly long, | believe
it's 56 pages --

THE COURT: Yes.

M5. FLAGE: -- so you're going to go beyond
56 pages, and you have Exhibit 1 which is the
February 2021, and then Exhibit 2 are the prior

surveys.
THE COURT: kay. Thank you for clearing ne
up on that.
M5. FLAGE: You're welcone. Thank you.
THE COURT: | know | sawit. Let nme turn to

t hose because | want to go over themw th you one at a
tine.

So, looking at Exhibit 2 to the expert
designation, this is the 2017 incident.

M5. FLAGE: Yes, Your Honor. | believe |
show i nspection date up at the top says 5/1/2017 --

THE COURT: That's what | have.

M5. FLAGE: -- 5/18/2017. Yes. That's the
first one | have as well.

THE COURT: So, |ooking at that, description
of violation, resident 1 was found to have bruises and
a hematoma on her face --

MR. DOMNEY: Judge, let ne skip --
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THE COURT: And that appears that sonme other
patient inflicted those.

MR. DOMNEY: Yeah, yeah, yeah.

THE COURT: \What does that have to do
wWth --

MR. DOMEY: |'mnot interested in that
survey. I'mnot interested in that. |It's the one
that has to do with the based on a record review the
facility failed to ensure that individual service
pl ans are reviewed and updat ed.

THE COURT: Al right. So let's |ook at the
evidence. The record for resident 1 was observed
during the inspection. The two nost recent
I ndi vidualized service plans in the resident's record
were dated April 25 of '17 and 11/30/15. Resident's
| SP dated 11/30/15 was nore than a year old when the
resi dent was updated 4/25/17. So what?

MR. DOANEY: It shows that they're not
updating the care pl ans.

THE COURT: But the evidence -- but for
pur poses of punitive damages, you have to show that as
a result of this failure injury is likely to occur.
There's no injury here as a result of failing to
update the service plan, is there?

MR. DOMNEY: You're tal king about for
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resident nunber 1 in the May 2017 survey?

THE COURT: Yes. Al it says is they didn't
update the service plan within a year. Cearly, okay,
| et's accept that fact, but there's no -- as a result
of that, there was an injury.

So, for purposes of punitive danages where
the i ssue would have to be that they were on notice
that an injury was likely to occur as a result, that
doesn't do it, does it?

MR. DOMNEY: | would argue as the court
accepted the argunent in Crouse that where the
facility is aware of a problemw th respect to service
pl anning and they're not updating their service plans,
which is ny exact allegation in this case, that they
have a duty institutionally to correct this issue. So
this is notice to the institution.

THE COURT: But what about that whole |ine
of cases that says negligence in the past can't be
used to show that there was negligence here. |Is there
any dispute that they have a duty to do this?

MR. DOMNEY: That they had a duty to update
service plans?

THE COURT: Right.

MR. DOMNEY: The defendants dispute in this

case that they had a duty to update the service plan.
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THE COURT: |Is that disputed?

M5. FLACGE: It is disputed that they had to
update it at the tinme that plaintiff is suggesting but
not overall that there's --

THE COURT: This is within a year. Ckay.

Al right. Let's nove on to the next one.
The next violation occurs in 2018?

M5. FLAGE: The next one | have, yes, is
Novenber 28th, 29th and 30th of 2018.

THE COURT: Ckay. So, |ooking at that,
evi dence, resident nunber 7's nost recent UAl -- what
does that acronym stand for?

M5. FLAGE: Uniform Assessnent Instrunent, |
bel i eve.

THE COURT: (kay. Dated August 8th of '18
I ndi cates oriented and needs nmechani cal and human hel p
while toileting, wal king and wheeling, and nost recent
| SP dated 8/9/18 indicates oriented to all spheres.
Resi dent uses a wheelchair and is propelled by staff.
It goes on fromthere.

What's the val ue of this?

MR. DOMNEY: Wiat's the date of that survey,
Judge? | think you're reading the --

THE COURT: This is 11/28/18 inspection

dat e.
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MR. DOANEY: Again, that's the same issue
that they're not updating the plan to reflect the
resident's change in condition, and if you | ook at the
top of it, it says --

THE COURT: Yeah. But that's the
conclusion. |'mlooking at what the facts are because
it's the facts that put themon notice for punitive
damages purposes whether injury was likely to occur.

MR. DOMNEY: Well, | would also argue that
as --

THE COURT: Wsat we have here is, during
observation and interview, resident 7 was lying in
bed, requested toileting at 11:30, and PDA replied
that resident is toileted daily at 12 p.m and staff
was not alerted to assist. So they're not responding
to a request to use the toilet; right?

MR. DOMEY: Right.

THE COURT: That's the fact.

MR DOMEY: That is the fact.

THE COURT: \Were is the injury? There is
no injury.

MR. DOMNEY: For this individual?

THE COURT: Yeah. So it's not relevant for
punitive danages cal culation to put themon notice

that injury is likely to occur. Wuld you agree with
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t hat ?

MR. DOANEY: No. Because if they're
negl ecting the resident and they're ignoring the
resident's needs, the fact that the resident didn't
happen to fall on that one occasion doesn't change the
fact that this violation, the facility failed to
ensure the provision and service delivered shall be
resident centered to the maxi num extent possible, that
exact sane violation was cited in reference to
Ms. McCorkle's shower incident.

THE COURT: How does it put themon notice
to show consci ous disregard and reckl ess indifference?

MR. DOANEY: Because it's an ongoing pattern
and they're failing to neet --

THE COURT: If it doesn't result in
injury --

MR DOMEY: It doesn't have to. It doesn't
have to result in injury.

THE COURT: To put soneone on noti ce,
wouldn't it -- if the idea of conscious disregard is
t hat the defendant woul d be aware that the conduct
probably woul d cause injury, wouldn't you have to show
injury --

MR. DOMNEY: No, Judge, because we're
talking prior --
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THE COURT: -- from other events?

MR. DOANEY: -- notice of simlar regulatory
violations. So --

THE COURT: Wthout injury, wthout injury.

MR. DOMNEY: Wthout injury, wthout injury.

THE COURT: Wouldn't that put them on notice
that injury is likely to occur?

MR. DOMNEY: Yes, because it's a dangerous
situation that they have not renedi ed, and ny
adm ni strative expert --

THE COURT: | understand your position --

MR. DOMNEY: -- will say that based on this
citation, which was the exact sane citation that was
given in McCorkle, that they failed to ensure resident
services delivered to the maxi num extent possible
i nvolving the failure to provide human help with
toileting, which was the exact allegation involving
McCor Kkl e.

| don't have to prove that the first tine
t hey negl ected the resident the resident didn't happen
to be injured because they're on notice that the
residents are being neglected in a simlar way to
whi ch Ms. MCorkl e was bei ng negl ect ed.

THE COURT: GCkay. All right. | understand

your position on that.
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Ckay. So the next one that we have, then,
s at 2019.

M5. FLAGE: Yes. | have Cctober 22nd, 2019
and Cctober 23rd, 2019.

THE COURT: Doesn't this deal wth
si gnatures on docunentation?

M5. FLAGE: Yes, Your Honor. This one
relates to plans for nedication. There are no issues
of medi cation managenent in this case.

THE COURT: | understand. |'mgoing to give
himthe floor.

M5. FLACE: kay.

THE COURT: So, |ooking at the evidence here
that's presented, tell ne what you're getting at wth
t his.

MR. DOMNEY: We're tal king about the failure
to ensure that the resident --

THE COURT: The 2019 inspections. It's like
t al ki ng about not having required forns.

MR. DOMNEY: Yeah. Again, it's a defect
with the service plan that guides the resident's care.
It's telling themthat it's not being reviewed the way
it should be reviewed, and they're not putting
i nformation including who was involved in the plan.

It is a failure to docunent the plan properly, which
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Is the criticismof ny expert in the MCorkl e case.

THE COURT: So what | have is -- these seem
to be all docunentation | apses.

MR. DOMNEY: For the 2019 survey, | would
agree with the exception of -- well, it's the next
survey that has to do wth the reporting obligations.

THE COURT: GCkay. One of your allegations
Is that after Ms. McCorkle was injured they did not
tinmely report that.

MR. DOMNEY: Right. And that's --

THE COURT: Now, here's what |'m struggling
with on that: How does that contribute to any injury?
So let's assune it's a violation of sonme standards of
care, but it can't be linked to any injury, can it?

MR. DOMNEY: It can be |linked to a failure
to follow up with proper care. And |let ne explain
what happened - -

THE COURT: Do you nmake an allegation that
she suffered -- as a result of a failure to notify the
regul atory authorities, that contributed to her
I njury?

MR. DOMNEY: No. What |'ve alleged in this
case is that the facility through multiple ways had
sought to conceal this injury. The first way they

sought to conceal it --
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THE COURT: |I'mnot going to dispute you on
that. Let's say they did. The question is how did
that injure your client?

MR. DOMNEY: Because when they conceal ed the
I njury, the conceal nent included not passing on
I nformati on about how she devel oped this to both the
Fairfax Hospital and to the surveyor. Yesterday, the
adm ni strator --

THE COURT: 1Is there a claimhere that says
somehow her treatnent path was conplicated or made
wor se?

MR. DOAMNEY: M experts address that issue
I n their designation.

THE COURT: Is it in your conplaint, though?
Your experts can address it, but I'mnot sure | see
that theory in your conplaint. Maybe |I'mjust --

MR. DOMNEY: | don't know whether | put that
information there but --

THE COURT: In reading your conplaint is
that your client's injuries were sustained as of the
date of the incident, and she then had a nedi cal
course, and she's got residual effects or whatever.

But I didn't get the inpression that there
was one injury because, you know, what happens at the

hone, and then sonehow by w thhol ding i nformation that
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t he doctors then made her condition worse because they
didn't have full information.

MR. DOMNEY: It is alleged in the conplaint
that they didn't pass on information to Fairfax
Hospi t al .

THE COURT: But how does that contribute to
her injury?

MR. DOMNEY: Because what happened was,
after this incident, the hospital calls up the
daughter and says were you exposed to a heat source.
The daughter at that point had no idea how | ong her
not her been under the shower with the water on her.

So she said not to ny know edge. The hospital ends
up -- and ny expert addresses this -- not treating her
for a burn but for a rash.

THE COURT: How | ong was she in the hospital

for?

MR. DOMNEY: A few days.

THE COURT: And they've got between 7 and --
t hey have -- how many -- what's the reporting

requirenment? It's sonmewhere around 7 days, wasn't it?

MR. DOWNEY: They have an initial reporting
requi rement of 24 hours and then a subsequent
reporting requirenent of 7 days.

THE COURT: And is there any connection
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bet ween reporting to DSS, which I think is the

authority they have to report to, and reporting to a

hospi tal ?

MR. DOMNEY:  Yes.

THE COURT: What ?

MR. DOMNEY: Because yesterday in the
deposition, | was confronting the adm ni strator about

why this wasn't reported as an unusual incident, and
her response was because we got no information from
the hospital indicating that this was a burn injury.
So they ship the plaintiff off to the Fairfax
Hospital --

THE COURT: No, that's not the question.
The question is, had they reported, would that
I nformati on have ever nmade it back to the hospital ?
They're not reporting -- they're not obligated to
report it to the hospital.

You're saying they're obligated to report it
to DSS and that the failure to report to DSS sonmehow
conplicated her course of treatnent, but | don't see
how even had they reported it to DSS that woul d have
gotten back to the hospital.

MR. DOMNEY: The adm ni strator expl ai ned
yesterday that the reason that this wasn't reported is

because they were under the m sunderstanding -- she
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didn't say m sunderstanding -- that this had nothing
to do with the shower incident.

They had contacted the hospital and received
no information that she had suffered a burn injury and
were told that it was just a rash.

THE COURT: |'m asking about the other side
of that whole coin. Had they reported we found
Ms. McCorkle in the shower, we don't know how | ong she
was there, whatever they were supposed to report,
okay, how woul d that have changed her course of
treatment at the hospital ?

MR DOMNEY: | can't say it would, but what
| can say --

THE COURT: Then why is any of this
rel evant ?

MR. DOANEY: Because their failure to report
the information to the hospital and the --

THE COURT: You're not raising -- in these
reports, you're not raising failure to report to the
hospital. You're raising the failure to report to the
regul atory conmmi ssi on.

MR. DOMNEY: | raise both in both ny
desi gnation and ny conpl aint.

THE COURT: The evidence that you're
offering deals with reporting to DSS.
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MR. DOWNEY: Correct.

THE COURT: That has nothing to do with
reporting to the hospital, does it?

MR. DOMEY: | just explained the
connecti on.

THE COURT: It's a different agency. So had
they reported to the agency, there's no suggestion
that the hospital would have accessed those reports or
been given those reports.

MR. DOMNEY: | agree.

THE COURT: Al right. |'mnot convinced
that's rel evant.

Al right. Wat else do you want to say
about this?

MR. DOMNEY: Just that it's well established
by the Crouse case which went up to the Suprene Court
t hat these surveys are adm ssible. In the Crouse
case, it was enough that they had the sane survey
i nvol ving bed al arns. Because obvi ously when you boi l
down to every detail of a patient, you' re never going
to find patients that are exactly alike.

My position on these surveys is we have the
surveyor designated. W have ny experts who are goi ng
to address -- and |'mtal ki ng about the prior surveys,

and in a contextual vacuum before we've established
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all the facts in the case, | would argue that it's
error for the Court to exclude all this information
because it is clearly relevant to punitives, and |
understand the Court's position on negligence, but
excluding --

THE COURT: |'mhaving trouble. The thing
that |'m having the nost trouble with is that it's
rel evant to punitives. | don't think that's the easy
part of it. | think that's the nost difficult part of
it for your position.

MR. DOMNEY: Well, that's what the court
ruled in Crouse, and it was a very -- exactly the sane
| ssue that went up to the Suprenes, and the Suprene
Court found no error in that |engthy decision, which
|"ve attached for Your Honor's review

The Crouse court went on to say, "Far from
being irrelevant, the survey results were probative of
whet her the defendant had notice and actual know edge
of simlar incidents of inadequate bed alarns. The
Court noted that notice of bed alarns were not being
used al so put defendants on notice that the defect
could lead to falls." In other words, notice that
they're engaging in this --

THE COURT: Right, but -- okay. |[|'m going

to have to take a closer read on that. Ckay. |
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under stand your position on it. Anything else?

MR. DOANEY: Not on the prior surveys. |
have obvi ously argunents on the subsequents.

THE COURT: Then, as far as the 2021 survey,
what do you -- that can't be used for the notice
t hi ngs, right, because that's after the fact?

MR. DOMNEY: Correct, Judge.

THE COURT: So what are you using that
docunent for?

MR. DOMNEY: |'musing that docunent to
establish, nunber 1, that the actual survey invol ved
Ms. McCorkle, and the basis for the survey invol ved
the very issues in this case that are relevant --

THE COURT: So what facts in that are you
seeking to admt that would be rel evant here? Just as
far as what happened?

MR. DOAMNEY: No. |'mseeking to have the
surveyor who |I've identified as an expert speak to her
findings in reference to the survey because they
are --

THE COURT: GCkay. So the facts, the facts
that -- you're tal king about the facts, not opinion.

MR. DOMNEY: No. |'mtalking about her
findings that they violated these regul atory

st andar ds.
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THE COURT: So that would be an opinion.

MR. DOMNEY: That woul d be an opinion.

THE COURT: And so her opinion would be,
based on the evidence that |'ve considered, and they
can go through everything, not necessarily reciting
the specific facts but the sources, | considered all
t hese docunents, | talked to all these people, |, you
know, did whatever | did, it is my opinion that based
on those facts dealing with this incident the
defendants were in violation of state regulations. |Is
t hat what you're getting at?

MR. DOMNEY: Yes. \Were it says that --

THE COURT: Ckay.

MR DOMEY: -- for exanple --

THE COURT: And what does the jury -- why is
t hat opi nion hel pful or necessary to your case?

MR DOMNNEY: There's a difference of views
in the roomas to whether the surveys are rel evant.
The defendant takes the position surveys are just

i censing. They have nothing to do with standards of

care.
My experts and their own staff -- in this

case, |I've cited for you the testinony of the

adm ni strator Don Wight -- said that these

regul ations set standards for their facility.
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THE COURT: | understand they set standards
for the facility. But to prove what the standard of
care i s, you need expert testinony from sonebody in
the field, don't you?

MR. DOMNEY: | have expert testinony from ny
adm ni strator, but the surveyor is also an expert
because she revi ews and assesses --

THE COURT: She nmay be an expert on what the
regul ations are. But | think wouldn't you need
sonebody to say these regul ati ons establish or
contribute to or sonething, have sone relationship to
t he standard of care?

MR. DOMNEY: | agree. That was established
t hrough their own people's testinony.

THE COURT: | haven't heard any testinony
yet. So whose testinony?

MR DOMEY: Their admnistrative -- excuse
me, their care nmanager --

THE COURT: But this is your case in chief.

MR. DOMNEY: | understand that, Judge.

THE COURT: kay. So, in your case in
chief, do you have an expert who is going to say or
can say that the regul ations establish the standard of
care or contribute to establishnent of the standard of

care?
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MR. DOMNEY: Yes. M admnistrator expert
will say that the regulations that are cited in the
survey in conbination with basic nursing practices
conbine to set the standard of care.

She's an adm nistrator and a nurse, and she
wi || opine consistent with the testinony of their own
staff nmenbers that these regul ations, including the
| SP, the interdisciplinary plan, set the standard of
care.

One of the things that the surveyor found is
that they "failed to ensure that the conprehensive
plan included a description of identified needs based

upon the uni form assessnent,"” and she goes on to
descri be why the care plan was inadequate to deal wth
the resident who then was injured in the shower.

So there's an identity of allegations
bet ween what Zaykowski says, who is the surveyor, and
ny experts. As | pointed out in the other cases that
were cited fromaround the country, it was that OSHA
case, Ml adone -- excuse ne, Msener versus Del marva,
a Del aware case holding that, in the context of a
wrongful death case, OSHA investigative reports were
not excluded based on lack of trustworthiness as it

was prepared by an i ndependent governnent

I nvestigator. That's who Ms. Zaykowski is in this
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case.

THE COURT: She's an independent government
I nvestigator. W is she enpl oyed by?

MR. DOMEY: Departnent of DSS.

THE COURT: Al right. So she knows what
the regul ations are, and she wants to offer an opinion
that this is in violation of the regul ations.

MR. DOANEY: Now, defendant --

THE COURT: Then the jury -- then the next
step the jury has to take is conbining that wth the
evi dence fromyour standard of care expert who is
going to say the regul ations make up the standard of
care; ergo, a violation of the regulations would be a
violation of the standard of care. That woul d be the
conclusion fromthe jury.

MR. DOWNEY: Correct.

THE COURT: Ckay.

MR DOMEY: And the defendants don't nove
to exclude her testinony. They nove to exclude the
docunent, which in ny view creates confusion for the
trial court.

THE COURT: No, | don't think so.

MR. DOMNEY: But how do you excl ude the
docunent and not exclude the w tness?

THE COURT: How do you excl ude the docunent
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and - -

MR. DOMNEY: |f you exclude the docunent,
t he survey --

THE COURT: Well, the docunent has to be --
well, | don't have to tell you howto try your case.
One coul d concei vably present the expert w thout
I ntroduci ng the docunent. It's conceivable.

Under McMunn versus Tatum you know, you as
the plaintiff don't get to admt all the hearsay facts
on which your expert relied. |If this docunent
contai ns those hearsay facts, you would have to have
an i ndependent basis for its adm ssion.

MR. DOMNEY: | absolutely agree, and |
outline those independent bases as a public docunent
and --

THE COURT: GCkay. So we're here. |'m going
to have counsel address exactly what the thing is.

Let nme go back to Crouse for a second,

t hough.

MR. DOWNEY:  Sure.

THE COURT: Crouse was the case out of
Roanoke; right?

M5. FLAGE: Yes, Your Honor.

MR. DOMNEY: Yes.

THE COURT: | didn't have the subsequent
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authority on this. Maybe you checked it out. Was
there? Didit go up to the Suprenme Court for
deci si on?

M5. FLAGE: It was appeal ed. They did not
grant -- they found no error.

THE COURT: Did they just reject the
petition for appeal?

M5. FLAGE: Yes. Upon petition for
rehearing, so fromthe Crcuit -- upon review of the
record in this case, in consideration of the argunents
submtted in support of, they find no reversible
error. The problemis if | may --

THE COURT: Yeah.

M5. FLAGE: Wth respect to Crouse, so | can
represent to Your Honor this client is also a client
of ours.

THE COURT: \Which one? The Medi cal
Facilities of America?

M5. FLAGE: Correct.

THE COURT: So you're saying you're
intimately famliar with this case?

M5. FLAGE: Exactly. | did not try it, but
as you can imgine, it conmes up frequently, and I am
famliar with it.

The probl em we have here with the
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information that's been submtted by plaintiff's
counsel is, one, we've got these decisions by -- or

these witten decisions by the Suprene Court of

Virginia. There's no information here on what grounds

t here was an appeal .

THE COURT: There is that.

M5. FLAGE: Nunber 2, the letter opinion
from Judge Dorsey that is included with plaintiff's
materials that tal ks about the surveys nmakes it very
clear that, nunmber 1 -- nunber 1, we're tal king about
appl es and oranges. These are CMS surveys. W're
tal ki ng about DSS, but we can liken themif you w sh.

THE COURT: CMS is the federal regulatory
agency just for the record.

M5. FLAGE: Exactly, yes. So the issues
t hat were deci ded by Judge Dorsey are related to
federal regul atory agencies, federal docunents and
related to Medicare and Medi cai d.

Al so, the opinion nmakes it very clear that
t he surveys thensel ves were not admtted into
evidence. Judicial notice was taken, but it doesn't
tell you what it was taken to say. \What judici al
notice did Judge Dorsey take? It indicates in the
opi nion that sone information fromthe surveys was

judicially noted, but we don't know what.
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So it's msleading for the plaintiff to
argue and rely upon Crouse in this case to say,
because of what Judge Dorsey did i n Roanoke and
because of the judicial notice that was taken in 2013
in a case that's conpletely unrelated, we should do it
in this case.

| do also wish to point out, as | think Your
Honor has noted and maybe has recogni zed in revi ew of
the materials, that that information was only
permtted to be presented to the jury in the punitive
damages st age.

In that case, the case was bifurcated. |
have a copy of the transcript fromthe hearing where
t hat decision was nade if Your Honor is interested,
but the issues were bifurcated, and the issue of the
surveys was not permtted to even be brought up to the
jury or introduced, tal ked about, argued, anything
until the jury first determ ned whether or not they
were |liable for negligence, and it went past the
conpensatory stage and into the punitive stage.

So our position with respect to Crouse is
that it's ared herring, and it doesn't actually
provide the Court with guidance in this instance for
anyt hi ng.

THE COURT: kay. And was | correct in
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under st andi ng that the Suprene Court in opinions has
cauti oned against using this type of evidence?

M5. FLAGE: No, you are not incorrect. W
rely on Stottlenyer v. Grammw th respect to
negl i gence cases | eaving aside the punitive issue for
a second.

THE COURT: Yeah, yeah. Let's separate
those two out. | think you have to.

M5. FLAGE: Yes. So, with respect to the
negl i gence count, Your Honor is correct. Stottlenyer
v. Girrammis still controlling authority in the
Commonweal th. It is a Suprene Court of Virginia case.
Prior bad acts or conplaints or violations or
negl i gence cannot be used to prove that we were
negl i gent on Decenber 21st of 2020.

THE COURT: Al right. So let's ook at it
fromjust the punitive damges angl e.

M5. FLACGE: Ckay.

THE COURT: Wy can't he use these things to
show -- you know, there have been all these other
I nstances in the past where they haven't updated
service plans. They're not responding to patients'
needs in a tinely fashion.

Wiy can't they use those to show that they

shoul d have known -- and frankly, they should have
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known having been cited for those failures that this
Is related to patient outconmes, and that failure to do
t hese things, they've been put on notice, hey, you
know, you're creating a risk here.

Isn't it enough to show that the defendants
understand that failure to do these things creates a
ri sk as opposed to actually creates injury?

M5. FLAGE: W would argue no. And here's
t he reason why: These regulatory citations are
regulatory citations to the facility to say you have
to fix this or we think you're in violation, fix it,
or you | ose your license. These are -- that's what
they're inspecting. It is not, hey, if you don't
foll ow t hese regul ati ons, sonebody m ght get hurt.

THE COURT: Well, is it reasonable to think
that the reason they have these things is to provide
patient safety and quality of care?

M5. FLACGE: | think you'd have to nake that
assunption. There is nowhere in the regul ations that
outlines that, that says the reason for these
regulations is to pronote patient safety and keep
patients safe.

And in fact, the Suprenme Court of Virginia
tal ks about -- this is a separate issue, but in

Cherrie versus | think it's Virginia Health Systens --
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and | don't have the citation in front of me, but
residents had attenpted to file |awsuits based on the
viol ation of these regulations, and the Suprene Court
of Virginia has said you can't have a cause of action
based on violations of these regul ations.

These are adm nistrative codes. They are
not for litigation in state courts. There is a
mechanismfor renmedy with relationship to violations
of these regulations, and you can't file a | awsuit
based on it.

So we woul d argue that that's not what these
regul ations are for. They are for licensing. They
are for, if you continue to violate these, we wl|l
pul | your license, and that's all they're for. But
with respect to the notice issue --

THE COURT: Let ne tweak this just a bit --

MS. FLAGE: Sure.

THE COURT: -- to get your reaction to this.

So suppose -- let's take the one where there
was this allegation that the gentleman had requested
toileting service at 11:30. At 12:00 it hasn't
happened yet.

MS. FLAGE: Right.

THE COURT:. Suppose in that case -- and |

know t hat's not what happened, but suppose in that
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case the gentleman then at that tinme at 12: 00 gets out
of bed, tries to do it hinself, ends up injured.

M5. FLAGE: Ckay.

THE COURT: Wuldn't that incident be one
that could be used for punitive damages for purposes
of putting themon notice that an injury is likely to
occur if you don't respond to sonebody's toileting
needs pronptly?

M5. FLAGE: So the way | read this incident
report -- and | apologize, | can't put ny hands on
exactly the date of that one that --

THE COURT: That one | think was the 2018.

MR. DOMNEY: 2018. Thank you. Yes, Your
Honor. Ckay.

THE COURT: He was just in the bed, and they
just didn't nmove him and nothi ng happened. There was
no injury to the patient.

But if there was injury to the patient, that
woul d be the kind of notice that woul d be perti nent
to, you know, if you don't attend to their needs
properly, injury is likely to occur because people
have to go.

M5. FLAGE: | would argue it woul d depend on
t he circunstances behind the request for toileting.

So let's say for the sake of this
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hypot heti cal for Your Honor's purpose that what it
says in this docunent is that resident nunber 7 pushes
the call bell to request assistance, and nobody
responds, and as a result, his needs for toileting
aren't nmet for the next 30 m nutes.

If plaintiff's argunent in this case is that
on Decenber 21, 2020 Ms. McCorkl e pressed her cal
bel | and nobody responded and as a result she got up
on her own, went and used the toilet and is injured --

THE COURT: We don't have evidence of that.
We don't have evidence that she requested service.

M5. FLAGE: That's correct, and there w |
not be. It is not in the conplaint --

THE COURT: She just got up and does it
hersel f apparently.

M5. FLAGE: Correct, yes, correct, which she
Is permtted to do, but that's neither here nor there.
| nmean we're tal king about an assisted living facility
in this case. So the level of care --

THE COURT: | understand. | think you've
answered ny question on that. So go ahead.

M5. FLAGE: | nean ny position with notice
with respect to the punitive danmages issue is that the
notice "of the defect" it's unclear what defect are we

t al ki ng about.

Halasz Reporting & Video | 804.708.0025
1011 East Main Street Richmond, VA 23219


http://www.halaszreporting.com

© 00 N o o B~ W N P

N N D N NN P P P PP PP PR
g A W N P O © 0 N O O A W N P+ O

44

And Your Honor hit the nail on the head with
respect to let's ook at the allegations in the
conplaint. So what defect -- the punitive damages has
to be related to our breaches of the standard of care
in order to get punitives.

Plaintiff doesn't get punitive damages just
related to a whole slew of things that didn't cause
her injury because they're upset. It has to be
related to the injury that actually occurred. Right?
It has to be related to the negligence that's actually
bei ng al | eged.

So, in this case, the alleged negligence is
didn't have enough staff -- and Your Honor has
outlined it in paragraph 32, didn't have enough staff,
didn't properly update the individualized service plan
or the ISP. That's pretty nuch it. Ddn't watch her.
| nmean those are essentially -- that's a broad --

THE COURT: Well, they didn't prevent her
fromusing the water or having access to the water.

M5. FLAGE: Right. Wll, but we know that
there's no -- we haven't tal ked about any surveys that
relate to showers. So we know that that defect
doesn't relate to these surveys or these inspections.

So those are the only two potential defects

that we're tal king about, didn't have enough staff and
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didn't properly update the individualized service
pl an.

So, if those are the alleged defects that we
are supposed to be on notice of, these surveys don't
speak to that. | think that's kind of what Your Honor
was goi ng through. These surveys don't speak to these
specific defects, nunber 1, a failure to update the
service plan such that sonebody gets hurt; or failure
to have enough staff, that's not in these surveys at
all.

So our position is, even under plaintiff's
counsel's reliance on the products liability cases and
t he car accident cases, these are not substantially
simlar in ways that have been outlined by the Suprene
Court of Virginia or any other appellate court of
other states that plaintiff's counsel relies upon.

And so, even for the punitive damages stage,
we think -- our position is that these surveys are
| nappropriate, inadm ssible, but should not even be
di scussed, waved around, tal ked about to say they've
been cited before, these things have happened before,
all that kind of --

THE COURT: Right. And then let's talk
about the post reports to this injury.

M5. FLAGE: Ckay. One thing that --
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THE COURT: |I'mjust curious as to what
specifically is the objection there?

M5. FLAGE: Certainly -- | nean, first and
f orenost, obviously the hearsay issue, but |
understand that plaintiff's counsel may be entitled to
| ay a foundation and do such things.

Qur position would be, if that was
permtted, it would be inproper to discuss anything
about it until that actually occurs, but it's not
rel evant. The fact that --

THE COURT: Wy would it not be relevant?
Wll, there's two parts to this, isn't there? |
shoul d get that report in front of ne.

M5. FLAGE: Oh, yes. The actual survey and
then the plan of correction?

THE COURT: Well, no, no. I'mgoing to
treat the plan of correction conpletely separately.

But if there are facts in there and this
w tness has a foundation for those facts, the wtness
can testify to the facts, right, as to what happened?
Clearly.

M5. FLAGE: | don't think there's any --
there's no di spute about the facts as they exist.
mean facts are facts. Anybody can testify about

facts.
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THE COURT: The facts that are within their
personal know edge.

M5. FLAGE: That are within their personal
know edge. | wll submt to Your Honor that there are
no facts within her personal know edge in this
docunent .

THE COURT: Ckay.

M5. FLACGE: But she does reference |
reviewed clinical notes and the clinical notes say X
| nmean our position is those clinical notes are com ng
I nto evi dence anyway.

THE COURT: So what's the objection, then?
You're just saying the docunent is not -- you're
saying it's not even relevant?

M5. FLAGE: Well, the fact that a year after
this incident -- so the inspection report is dated
that the inspection occurred on February 22nd of 2021,
but if you look in the body of it, it wasn't conpleted
for one year later. So this docunent that we're
| ooki ng at actually was prepared on January 21st of
2022.

THE COURT: (kay.

M5. FLAGE: And what the docunment does is it
outlines just as we've gone through wth the other

prior surveys --
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THE COURT: All these areas of
nonconpl i ance.

M5. FLACGE: Correct. Those are opinions.
Those are not facts. So that is the surveyor's
opi nion that, based on what | reviewed, |I find that
this facility is in violation of certain regulations
and those are --

THE COURT: Ckay. But that's an opinion
that they want to offer to show standard of care, that
this a violation.

M5. FLAGE: That sone surveyor found a year
| ater.

THE COURT: |If they have an expert that
says -- well, but doesn't that go to the wei ght?
Because they're tal king about |I think this incident,

t hough. Well, maybe they're not.

| mean | don't know what -- it's evidence,
for instance, on notification of regulatory agencies,
states, all unusual occurrences are to be reported. |
still don't see how any failure to report has anythi ng

to do wth this case or contributes in any way to the

I njury.

M5. FLAGE: | agree.

THE COURT: Facility policy not nunbered,
call bell systemresponse, again, that seens -- if
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there's no evidence that there was a request for

service here, that would seem conpletely irrel evant.

Al'l right. Then the next one is -- this
tal ks about this incident.

M5. FLAGE: Correct. Are you |ooking on
page -- are you on page 27

THE COURT: Yeah, | think so.

M5. FLACE: Yes.

THE COURT: Lying on the floor, lying in the

shower on the fl oor.

MS. FLAGE: Yes. That relates to this

I nci dent .
THE COURT: Right.
M5. FLAGE: That relates to the reporting.
THE COURT: But that goes to failing to
report.

M5. FLAGE: Correct.
THE COURT: Ckay. The next one, based on

I ntervi ew and docunentation review --

M5. FLAGE: Sanme thing, failure to report.
THE COURT: Did not conplete a report. And

resident 1 is our resident, right, is Ms. MCorkle?
M5. FLAGE: Yes, Your Honor. Yes.
THE COURT: So Wieeling has nothing to do

with this. It's not involved in this case.
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M5. FLACE: Weeling?

THE COURT: Yeah.

M5. FLAGE: Correct.

THE COURT: Bathing and toileting, this
tal ks about a dispute between human hel p only physical
assi stance versus a shower chair and a stool.

M5. FLAGE: That's right.

THE COURT: [I'mnot sure what that has to do
wWth this case. W're getting closer to the shower,
but really, the dispute here is that the records are
I nconsi stent, not that --

M5. FLAGE: In this violation?

THE COURT: Yeah.

M5. FLACGE: Right.

THE COURT: They're saying this is a
recor dkeepi ng probl em

MS. FLAGE: Exactly.

THE COURT: It's not a service provision
probl em

M5. FLAGE: Correct.

THE COURT: The records don't match.

MS. FLAGE: Right.

THE COURT: The records didn't hurt her.

M5. FLAGE: Correct.

THE COURT: And then wal king, again, this is
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al so a records keeping --

M5. FLAGE: Correct.

THE COURT: -- issue.

And then the next one deals with timng of
calls, but again, there's no evidence that there was a
call.

M5. FLAGE: Correct.

THE COURT: It was not a failure to respond
tinmely.

M5. FLAGE: Correct.

THE COURT: Now, supervision of residents, |
mean these facts mi ght be adm ssible, wouldn't they?

M5. FLAGE: So the fact -- okay. Wen we
| ook at the evidence that's discussed in this
docunent, the clinical notes that are e-signed,
nunber 2, you know, yes. | nean it's not disputed
t hat the docunent says what it says.

The evidence that she was -- resident 1 was
found al one unsupervi sed on the resident's bathroom
shower floor, also not a fact in dispute.

Resident's UAlI assist instrunent dated a
nont h before shows that she's human hel p only physi cal
assi stance, and then the individualized service plan
that we will provide hands-on care. So the allegation

here is that we failed to ensure that we provide
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supervi sion of resident schedul es.

So what | believe that plaintiff's counsel
wi shes to bring before the jury is, based on the
evi dence, the surveyor found that we were in failure
of ensuring --

THE COURT: Failed to ensure the facility
provi des supervision of resident's schedul es, care, et
cet era.

M5. FLAGE: Correct. So that is --

THE COURT: Ckay. That gets closer to the
mar k, doesn't it?

M5. FLAGE: It does. However, it's
m sl eading of the lawin Virginia. W're not -- the
duty of a health care provider is not to ensure
safety. It is to conply wth the standard of care.

THE COURT: But |I'mnot worried about your
per haps responses to that. The questionis, is it --
he's representing to ne that he has evidence that says
DSS standards enlighten the standard of care, and he's
got an expert that says, in this case on these facts
pertinent to this case, that was a violation of the
standard of care, and that's squarely within the
al | eged negligence that occurred.

You m ght have a defense to it at trial, but

why woul d it be inadm ssible?
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M5. FLAGE: | nean the docunent itself
obviously is hearsay, which we're not dealing with
t oday.

THE COURT: [I'mgoing to assune they can |ay
a foundation. Let's assune they can lay a foundation
for it. | nmean they should be able to tal k about
this, shouldn't they, at |east that part?

M5. FLAGE: | nean our positionis wth
respect to violations of state regul ations that deal
wth licensing, to cone in and tell the jury that we
violated -- that sonebody found we violated a
regul ation woul d be extrenmely prejudicial.

THE COURT: Right. Well, but if their
argunent is it's not -- that doesn't nean you're
negligent, but those regulations informthe standard
of care.

He's got -- | have to accept his
representation at this point that he has that
evidence. | think that -- | think that's -- | don't
see how | can keep it out assum ng there's a proper
evidentiary foundation for it.

M5. FLAGE: Well, soif -- and | don't know
if the Court is ruling right this nonment.

THE COURT: |I'mthinking about ruling that

way .
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M5. FLAGE: But if the Court is going to
rule that way, we would ask strongly that no
references to state regulatory violations be brought
up until proper foundation is laid. Because once a
jury hears that a facility violated state regul ati ons,

you can't unring that bell.

THE COURT: But the representation is he has

an expert who is going to say that and that the --

M5. FLAGE: Well, here's how | can see that
this potentially could cone in. Let's break it down
that way. He's got the adm nistrator expert who is
going to say | know what the standard of care is in
Virginia. The standard of care is infornmed by these
regul ations, and ny opinion is they breached the
standard of care, which is all that's relevant in a
medi cal negligence case. Right? So that's what
plaintiff's counsel potentially has.

Where does the survey and the surveyor's
result fall into that? It's either cunulative, or
t hat expert is going to say and the surveyor --

THE COURT: Is the surveyor the sanme person
who is going to be testifying at trial?

MR. DOANEY: Yes. You're tal king about --
Zaykowski did both the McCorkle survey and prior

surveys. So she has know edge of both.
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THE COURT: |Is that your sane expert who is
going to testify as to the admnnistrative --

MR. DOMNEY: No. | have a separate expert
that's going to say these regulations set the standard
of care, they were violated, and then we have the
| ndependent surveyor who --

THE COURT: O fers his opinion that it was
vi ol at ed.

MR. DOMNEY: Who will give --

THE COURT: And that person is testifying
but not as an expert?

MR. DOMNEY: No. That person is testifying
as a surveyor expert because | had to designate her
opinions, which | did tinely.

THE COURT: So this person who wote this
report and says it was a violation you've designated
as an expert?

MR. DOMNEY: As an expert to give these
opi ni ons.

M5. FLAGE: To say that it was a violation
but not that it was a violation of the standard of
care because she's not qualified to offer that
opi ni on.

THE COURT: | agree with you. But why can't
they -- why can't they -- if the expert on the
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standard of care says it's informed by that, why can't
they do that to add credibility --

MR DOMNNEY: Bol ster.

THE COURT: -- bolster their standard of
care expert?

M5. FLAGE: Well, | think that's the whol e
point. You can't use it to bolster your standard of
care expert's opinion.

THE COURT: Wy not ?

M5. FLAGE: So if the standard --

THE COURT: They're not offering it as the
standard of care. It's a fact -- it's an expert
opinion. It's not a standard of care opinion that
hel ps the jury evaluate the standard of care opinion.

MR. DOMNEY: Judge, keep in mnd that the --

THE COURT: Tine out. They can't do that?

M5. FLAGE: | don't believe so because, if
It doesn't go to standard of care, then it's not
relevant. Al that's relevant --

THE COURT: No. |I'mgoing to disagree with
you on that.

M5. FLAGE: Ckay. |If | mght speak about
t he designation of the expert since that's brought up,
plaintiff's counsel did designate Ms. Zaykowski as an

expert to cone -- and | may be pronouncing it wong --
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as an expert to cone and tal k about her opinions and
her designated opinions herein. W requested to take
her deposition, and plaintiff's counsel cannot produce
her .

MR. DOMNEY: | have no control over her
because she's an i ndependent w tness.

THE COURT: | don't think that's the issue
bef ore ne today.

M5. FLACGE: Under st ood.

THE COURT: So |I'mgoing to stay in ny |ane.

M5. FLAGE: Ckay.

THE COURT: Al right. Next one, failure to
establish the policy to nonitor each resident.

M5. FLAGE: Failure to establish a policy, |
think the Suprenme Court of Virginia is clear that with
respect to internal policies and procedures in nedical
negl i gence cases they're not relevant.

MR DOMEY: Yeah. And I can tell Your
Honor | don't care about that violation. [|'mnore
focused on the violations involving the care plan.

THE COURT: Listen, we're kind of over our
time here, and | think |I just got to get to a ruling
on it, and here it is.

Wth regard to reports from 2017, 2018,

2019, | would exclude those in their entirety on
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I ssues of liability and breach of standard of care. |
don't find Crouse to be persuasive in this regard, and
certainly, those couldn't conme in in your case in
chief to prove those things.

Eval uati ng them from whether they're
rel evant to the issue of punitive danmages, | find that
they' re not because they are not -- the allegations in
that | find are not of the type that would put the
def endants on notice of -- that an injury or any
awar eness that their conduct or absence of conduct
woul d |ikely cause an injury because there's no
injuries here that are pertinent to the issues that
are raised in this case. So | don't think any of
t hose are adm ssible even for that purpose.

Turning to the 2021, we've just been through
that. There's only one part of this that | think is
relevant, and it's hard to identify which this is, but
this woul d have been standard nunmber 22VACA0-73-460D
if that helps identify it where it's alleged that the
facility failed to ensure that the facility shal
provi de supervision of residents' schedules. That
woul d be adm ssible, and I think the rest of it is not
provided that there's an otherw se sufficient
evidentiary foundation for it.

Thi s survives relevance, and | think he
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can -- because if he needs -- | don't think I need to
say anything nore than that.

M5. FLAGE: | understand your ruling. The
only thing we didn't --

THE COURT: If you can put it into English
and on a piece of paper.

M5. FLAGE: | can and | brought a parti al
order wwth me. So we'll do that.

The only thing that wasn't addressed and |'d
ask, then, that it be deferred is the issue of the
plan of correction that is associated wth this
al | eged viol ation.

THE COURT: Plan of correction, |'m not
going to reserve on that. | don't think the plans of
correction are adm ssi ble, period.

MR DOMEY: How do | not establish -- it's
adm ssible to establish both ratification. It's an
adm ssion of their culpability and --

THE COURT: An adm ssion of their
cul pability, no, no. |It's an adm ssion that |I'm going
to do whatever the licensing authority wants ne to do
to keep ny license.

MR DOMEY: But it's a contested --

THE COURT: And why is it -- | think it's

al so a subsequent renedial act, not admssible. W're
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nmoving on fromthere. Those are out.

M5. FLAGE: Thank you, Your Honor. | wll
draft that. |[I'Il step back, draft it, and we'll pass
It up.

THE COURT: 1'Il be here for the next hour
and a hal f.

M5. FLAGE: Thank you, Your Honor.
THE COURT: Al right. Thank you, all.
appreciate it.

(The hearing was concluded at 11:41 a.m)
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CERTI FI CATE OF REPORTER

|, Cheryl K O Donnell, Court Reporter,
hereby certify that | was authorized to and did report
I n stenotype notes the foregoi ng proceedi ngs, and that
thereafter ny stenotype notes were reduced to
typewiting under ny supervision.

| further certify that the transcript of
proceedi ngs contains a true and correct transcript of
ny stenotype notes taken therein to the best of ny

ability and know edge.

Cheryl K. O Donnell

Cheryl K. O Donnel |
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