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feeding tube resident, and in that situation the court
found that the fact that the staff didn't have adequate
training was another basis supporting punitive damages.
Why? Because when you put a patient who needs these
specialized needs in a situation where the staff is
unable to care for them, you're increasing the
probability that he's going to be harmed. And I know
the defense will argue, well, that had to do with
something other than dehydration, but here our position
will be, and we believe borne out by discovery, that the
staff wasn't properly trained in how to deal with
dehydrated residents.

We also cited the Crouse vs. Medical
Facilities of America case. Your Honor, that went all
the way up to the supreme court. 1In that case the
supreme court -- well, the trial court -- found that
punitive damages was supported in part by the facility's
knowledge of prior problems in the use of safety alarms.
And the sﬁpreme court found .there was no errof in
subporting punitive damages under prior statements of
deficiencies -- and that was a facility that was in the
same chain, but it was not the same facility, it was a
facility within the chain -- and the court imputed
knowledge to them, This is the same-facility, a

facility that had previously been cited for failures in
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staff training, failures to have service plans in place,
and I would argue that's sufficient to get us to the
notice stage where they should have known that they're
going to cause harm to the residents. _

So when you combine these allegations, Judge,
intentional neglect, reckless disregard, with facts of
an inadequately-trained staff, prior history of civil
and regulatory violations, there's more than sufficient
facts to support a punitive damage claim in this case.

As to ratification, your Honor, I pled
in detail the bases for ratification, paragraph 52, that
they ratified their conduct by condoning it, by failing
to repeat prior incidences, by intentionally staffing
the facility without sufficient numbers to meet the
needs of the residents, the management staff was aware
of those violations and participated in them. Clearly
at the pleading stage, Judge, there's enough to be pled
to establish ratification, and I ask that I be allowed
to engage in the proper discovery because I believe that
the discovery will support the allegations of punitive
damages that are jﬁst beginning to be fleshed out in the
complaint.

THE COURT: All right. Thank you.
Mé. Reynolds.

MS. REYNOLDS: Yes, sir. I would restate that
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it would be really, I think especially after that
argument, advisable to go back and look at what the DSS
citations are for because they don't establish prior
knowledge of what is being alleged in the complaint, and
that the knew or should have known element just simply
does not exist.

THE COURT: All right. Thank you.

MS. REYNOLDS: Yes, sir.

THE COURYT: Now, we next have I believe your
Consumer Protection Act motion.

MS. REYNOLDS: Yes, sir. 1I'm sure the Court
is very familiar with the Virginia Consumer Protection
Act. It was originally passed to prohibit false
advertising. And so it's being used now in malpractice
cases because of the treble damages aspect as a way of
driving at damages. Okay? And so I have argued this
many, many times, and one of the pleasures I have not
had in prior cases is actually statutes that say that my
client can do certain things. |

And so under the Virginia Consumer Protection
Act, claimant on Count II is claiming that there were
misrepresentations that the services provided had
certain characteristics, and claims in paragraph 30 that
they were statements from the admissions folks saying

that the staff could meet Mr. Henderson's needs for
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hydration.

In paragraphs 17 and 31, plaintiff relies on a
sales brochure which says that Hickory Hill promised
special amenities, recreational and personal care, as
well as specialized care for dementia and Alzheimer's in
our memory care unit, and described their services to
include RNs, LPNs, and a full complement of personal
care services including medication management and health
oversight 24 hours.

And then in 32, paragraph 32, the website
explains that our specialized team of trained nurses
provides joy and happiness while providing
professionalism and personal care, health care,
activities and stimulation in an environment of
beautiful surroundings. And so those are the
allegations related to the Virginia Consumer Protection
Act claim.

In Virginia Code 59.1-199(A), part of the
Virginia Consumer Protection Act, it has an exclusion
which applies in this case. And the exclusion says the
Act shall not apply to any aspect of a consumer
transaction which aspect is authorized under laws and
regulations of this commonwealth or the United States
for the formal advisory opinions of any regulatory body

or official of this commonwealth or United States.
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Okay?

And so authorized actions. Authorized actions
under Manassas Autocars, Inc. v. Couch, 274 Va. 82, are
those that are sanctioned by the statute or regulation.

Virginia Code section 63.2-1800(B) authorizes
assisted living facilities -- which is what Hickory Hill
is, they are regulated by the Department of Social
Services not Health Professions -- authorizes assisted
living facilities to advertise by describing services
available at the facility. Right out of the statute.
That is exactly what is contained in the sales brochure
and the website; this is what we provide, we provide
specialized care for demential and Alzheimer's in our
memory care unit, RNs and LPNs, a full complement of
personal care services.

THE COURT: Well, if the plaintiff were to
say, well, they can advertise, but that doesn't give
them the right to falsely advertise, what would be your
response to that?

MS. REYNOLDS: Actually I was going to get to
that.

THE COURT: All right. Well, if you're going
to come to that, then just come to it in due course.

MS. REYNOLDS: Okay. So Virginia Code section
63.2-1802, and Virginia Administrative Code
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2240-72-1060, authorizes Hickory Hill as an assisted
living facility to provide safe, secure environments for
residents with serious cognitive impairments due to
primary psychiatric diagnosis of dementia.

The administrativg_code under Departmqnt of
Social Services addresses staff training and
specifically the number of hours for training annually,
22 VAC 40-72-260.

The Department of Social Services Regulations,
22 VAC 40-72-1010, covers staff training on cognitive
impairments; requiring administrators to have 12 hours
training on cognitive impairment in the first three
months, and direct care staff four hours in the first
four months of employment. And then it goes on, on
staff training on dementia. 22 40-72-1120, requires the
facility provide four hours of training on dementia
within the first four months of employment, and an
additional six hours in the first year.

22 VAC 40-72-45 I, the facility shall provide
personal assistance and care with ADLs including eating
and feeding.

And then 40-72-260 C, services shall be
provided to prevent clinically avoidable complications
including dehydration.

Now, all of this is regulated. Everything
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that has been cited in here is regulated by the
Department of Social Services.

Now, the question is, well, they can do this,
but there's nothing that says that they're authorized to
not do this? Or to provide inadgquate care? You're
never going to find a regulation that says that. What
you are going to find, and the reason for this exemption
from the Virginia Consumer Protection Act, is that there
is a regulatory agency.

And I can tell you that one of the most
highly-regulated businesses in this country is a
long-term care. Assisted living facilities have so many

obligations to the Department of Social Services. It is

‘up to the Department of Social Services. And it is up

to a claim for violation of those regulations that --
that is the focus on not providing these levels of care.
It's not under the Virginia Consumer Protection Act. It
is to the Department of Social Services and its
regulatory authority to deal with violations of what
they're required to do under their regulations.

Whether or not they advertise for services
they provide, they're allowed to do that; advertising
for services that they claim they have. And it's
something that they're supposed to have under the

Department of Social Services regulations, then you go
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to the Department of Social Sérvices regulations because
that's the agency that has been given the authority to
deal with these kinds of violations as we can see
because they have been cited for various violations.

And I want to add also that the Virginia
Consumer Protection Act, despite what plaintiff says,
Virginia Consumer Protection Act claims are fraud
claims, are basically fraud claims.

The Virginia Supreme Court has held under
Owens v. DRS Automotive Fantomworks, 288 Va. 489, a 2014
case, you must allege fraud. You must allege a Virginia
Consumer Protection Act claim with the specificity that
you allege a fraud case. False representation of a
material fact made intentionally and knowingly. When
you have a willful claim, you have to have the
intentional and knowing in this -~ their claim. So
violation so you can get treble damages, so you have to
also allege intentionally and knowingly with intent to
mislead, reliance, and resulting damages.

THE COURT: And I take it there are no
Virginia Supreme Court cases on point on this issue, am
I correct on that? I mean directly on point dealing
with nursing homes or - ~-- -

MS. REYNOLDS: Correct, there are no nursing

home cases.
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THE COURT: Okay. Go ahead.

MS. REYNOLDS: The statement and admission
that the defendant's staff stated they could meet
Mr. Henderson's needs for hydration, from a fraud
perspective that is a statement of a future event. It
is not a statement of an existing fact. That doesn't
qualify for a fraud claim.

Promotional materials. The sales brochure
that they had special amenities, and the website that
they can, you know, provide this happy environment, joy
and happiness, this is sales puffery. This is not a
fraud claim. And, again, the statute allows them to say
these things.

So, your Honor, under the Virginia Consumer
Protection Act I don't believe that there's a claim. I
think that what's been asserted here is excluded under
the Act. Thank you.

THE COURT: All right. Thank you,

Ms. Reynolds. Mr. Déwney.

MR. DOWNEY: Your Honor, briefly. As you
know, your Honor, the supreme court has repeatedly
cautioned trial courts about dismissing matters on
demurrer because of the fact that these are preliminary
motions.

THE COURT: Indeed so.
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MR. DOWNEY: The defendant has apparently
argued this motion many times, but what I have not heard
was any cases that actually supported the defense
position. Defendant hasn't cited a single case in
Virginia holding that one cannot sue an assisted living
facility under the circumstances in this situation.

Now, the defendants don't dispute that we've
Pled all the essential elements of a claim, that it was
a material allegation that it cautioned harm, that there
was reasonable reliance. They argued first that we
relied on fluff or opinions, and I would respectfully
disagree.

The allegations that they have medication
oversight 24 hours a day, that the staff is specially
trained to provide specialized care for dementia
patients. Paragraph 34 alleges misrepresentations that
they have the ability to provide frequent monitoring and
hydration, current situation for Mr. Henderson, on
factual allegations, Judge.

The U.S. District Court addressed this in the
Beaty vs. Manor Care case, found that a consumer
protection claim was properly asserted against an
assisted living facility for misrepresentations
involving very similar facts, Judge. Those involved a

highly-trained staff, 24-hour supervision. While the
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court noted that assisted living facilities were highly
regulated, that court also noted that they were not
preempted.

Similarly in McCauley vs. Purdue Pharma, the
court found that medical providers could be covered
under the Consumer Protection Act despite the
highly-regulated pharmaceutical industry, which I would
submit is a lot more regulated than assisted living
facilities, and they noted that there was no preemption
for regulations because the regulations did not
authorize, and this is important, the requlation must
actually authorize the type of conduct at issue.

I cited the Humphrey v. Leewood case, a case
that I was involved in, where the Fairfax Court found
that a nursing home could be covered by the Consumer
Protection Act where it was providing personal services.
Again, despite the heavily-regulated nursing home
industry, the court refused to apply preemption
principles. And when discussing the preemption, the
Humphrey court said that the failure of the agency to
forbid a particular practice does not mean the agency

has authorized it. And I think that's an important

distinection in the case.

Interesting that the defendant cites the

Manassas Autocars case in their reply brief. That was a
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case where the supreme court noted that for an exemption
to apply to a consumer protection claim, the particular
practice must be authorized by statute, not the
industry's entire scope of an activity.

Defendant then reasons that sznce a 11cens:ng
statute, in this case Virginia Code 62.3-1800(B), states
that nothing in this section shall prevent a facility
from describing services available, that somehow
constitutes an authorization. Permission to approach,
your Honor?

THE COURT: Yes.

MR. DOWNEY: I just wanted to show your Honor
the statute that the defendant now exclusively relies
upon to argue preemption. It is a licensing statute.
They rely on section B, and it simply says that assisted
living facilities should not use several names in their
title that might be misleading, like hospital. And then
it goes on to state no facility shall advertise or
market a level of care that it's not licensed to
provide. Nothing in this subsection shall prohibit the
facility from describing the services available in the
facility. That just says what we already knew, which
was a facility can describe the services. It doesn't
authorize them to misrepresent the nature of the

services.
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In the Manassas Auto case, they had a
regulation that allowed advertising by stock number, and
there was a dispute about whether that regulation was
superseded by a statute or not. But what was clear from
that case is if there was a practice where they were
advertising the sale of cars by stock number, since that
practice had been specifically authorized it would be
preempted. We're not dealing with a situation where
this licensing statute authorizes them to provide
inaccurate information about the services.

And this is an important area, your Honor,
from a policy standpoint. More and more assisted living
facilities are recruiting nursing home patients,
essentially patients that have high acuity, that have
dementia. And we've seen a shift of assisted living
facilities, I would argue, biting off more than they can
chew. In a lot of situations, these patients may not
have medical malpraétice claims, but they should have
the ability to come into court and pursue a consumer
protection claim when they're promised services in an
assisted living facility that aren't simply delivered.

That is the purpose of this statute, and it's
a remedial statute that is to be interpreted broadly.
And I would argue that an interpretation that created

preemption based on the licensing statute would be
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inconsistent with the princifles of statutory
constructions that are taught to us by the Virginia
Supreme Court, your Honor. And that's all I have on
that point, and I think that concludes my argument on
that. _

THE COURT: All right. Thank you, Mr. Downey.
Ms. Reynolds.

MS. REYNOLDS: Thank you, your Honor. I think
Mr. Downey reads this too broadly. Your Honor,
Mr. Downey says that the regulations must authorize the
conduct. I have cited regulations that authorize the
facility to do the variety of things that are being
claimed here to be violations of the Consumer Protection
Act. And we kind of need to look at what is claimed to
be violations of the Consumer Protection Act, and that
is that they would meet Mr. Henderson's hydration needs.
Well, that's one of the things that he's claiming is a
violation of the Consumer Protection Act. And that is
specifically regulated, meaniﬁg the hydration needs of
residents. And so that should be included under the
exclusion.

One of the things that was cited to was the
Beaty case. The Beaty case is a U.S. District Court
case that's unpublished which has very limited

precedential value. But the important thing about that
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case is that it is a medical malpractice case. 1It's for
a skilled care facility. Wait a minute. I'm sorry. It
is an assisted living facility, and the court noted that
the exclusion, that we're dealing with here, does not
exempt entire industries, but exempts certain
transactions that are already covered by Virginia or
federal law which identify the transaction based on the
regulations that are identified by Virginia law.

The Beaty court focussed on whether the
defendants advertised services it was not licensed to
provide, that it was not licensed. Like we are a
skilled care facility which is not licensed, correct.

We provide services for ventilator residents; it's not
licensed to provide those. Those are the kinds of
things that if they were -- it's listed what they can
provide and what they can't provide. And if they
advertise that they provided one of the things they're
not licensed to provide, then that would be in violation
of that part of the statute,

The violation in Beaty was advertising
services it didn't provide. And the plaintiff claims
the services were provided -- in this case plaintiff
claims that the services were provided, just not up to
standards. That is a negligence claim. This is not a

Virginia Consumer Protection Act claim, this is a
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negligence claim. The hydration was provided, just not
sufficient hydration.

In their sales brochure, they provided
dementia and Alzheimer's care, which assisted living
facilities are allowed to provide. 1It's not outside
their licensing. They just didn't provide it
adequately.

It includes providing RNs and LPNs. It was
never alleged that they don't provide RNs or LPNs.
Maybe they didn't try to provide them well trained
enough. That's a negligence claim.

Providing joy and happiness, that's just --
that's puffery.

MR. DOWNEY: We're not relying on the joy and
happiness theory.

THE COURT: Okay.

MS. REYNOLDS: Well, that's in the complaint.

THE COURT: Okay.

MS. REYNOLDS: So, your Honor, for the
Virginia Consumer Protection Act claim, it is -- these
assertions, and plaintiff tries to scoop into this
count, Count II, everything in the complaint. Well,
everything in the complaint is in the Virginia Consumer
Protection Act claim. It's very specific, and has to be

alleged because it is a fraud claim, is a very specific
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claim and they specifically asserted things under that
count and those things are exempt or excluded under that
provision of the code, or don't quantify as fraud, your
Honor. Thank you.

THE COURT: All right. Thank you,
Ms. Reynolds.

All right. Well, thank you, Counsel, for an
interesting argument, and I'll --

MR. DOWNEY: Thank you, Judge.

THE COURT: I'll be in touch with you shortly.
Thank you again. And, again, I'm sorry for the
inconvenience in having to switch courtrooms.

(Proceedings concluded, 2:18 p.m.)
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