IN THE UNITED STATES DrsTRICT courT (U] FEB | g 208
FOR THE EASTERN DISTRICT OF VIRGINIA '

CLERK, US, DISTHICT COUBT

Alexandria Division ALEXANORI NIA_d

ORREN BEATY, JR., and
MARY E. BEATY,

Plaintiffs,

v. Civil Action No. 02-1720-A

b ey ——

i

wee e —MANOR—CARE ;T INCT 7 amd—"" =+ =
JANET SMITH,

»

Defendants.
ORDER

For the reasons stated ih the acC9mpanying'Memorandum

Opinjon, it is hereby ORDERED that:
(1) Defendants’ Motion to Pértially Dismiss the

Complaint is GRANTED in part and DENIED in part; 'Plaintiffs'
claims for damages faor Mary Beaty’s emotidnal distress are
DISMISSED:; all other Counts in the Complaint may proceed; and

| (2) the Clerk of the Court shall forward copies of this
Order an& the accompanying Memorandum Opinion to all counsel of

record.
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IN THE UNITED STATES DISTRICT COURT ;
FOR THE EASTERN DISTRICT OF VIRGINIA B | 0 203
Alexandria Division GLERK, U.S, msi'mcrcobar

ALEXANDRIA, VIRGINIA

ORREN BEATY, JR., and
MARY E. BEATY,

Plaintiffs,

V. Civi) Action No. 02-1720-A

i a—a rim m——

JANET SMITH,

Tt B g gt Vs Wl St St et S s

Defendants.

MEMORANDUM OPINTION

This case is before the Court on Defendants’ Moqion to

Dismiss Portions of the Complaint.
| I. Background .

Plaintiff Orren Beaty, Jr. (“Mr. Beaty”), is an 83 year
old man who has been diagnosed with.Aizheimer's disease. He
brings this action through his guardian and next friend, his
daughter, Laura Beaty. Plaintiff Mafy Beaty is Orren Beaty’s

wife of 57 years. This case arises out of events that occurred

when Plaintiffs put Mr. Beaty into Arden Courts {(“Arden Courts”

or “the facility”), fan assisted living facility operated by
Defendant Manor Care (“Manor Care” or “Defendant”) in Fairfax
County, Virginia. Defendant Janét Smith was Manoxr Care’s
Regional Director of Operations for the Assisted LiQing Division
during the relevant time period.

In brief, Plaintiffs Laura and Mary Beaty put Mr. Beaty

» . m e brare ey



o e

into the Arden Courts facility on February 1, 2001, for a period
of one month, a “Short-Term Respite Stay,” as designated by the
facility, so that Ma;y Beaty, Mzr. Beaty's normal caregiver, could
go out of town. Plaintiffs assert that they did so based on
Defeﬁdants' representatiéns that the facility had a highly
trained staff who provided 24-hour supervision of the residents

to ensure their safety. During Mr. Beaty’s stay, he suffered a

series of injuries. First, sometime prior to February 17, 2001,
Mr. Beaty hﬁrt his back. A nurse reported that the injury was
due to 2 fall, but Plaintiffs report seeing an abrasion and
cféscent shaped laceration on Mr. Beaty’s cheek that were not
consistent with injuries suffered in a fall. Mr. Bealy claimed
that members of the Arden Courts staff hit him.

The second incident occurred on February 26, 2001. B8y
all accounts, Mr. Beaty wandered into another resident’s room,
and began going through that resident’s clothes. When the
resident woke up, he struck Mr. Beaty in the mouth, causing a
serious cut that required Mr. Beaty to be taken to the emergency
room of a local bospital to receive ten stitches. A few days
later, Mary Beaty asserts that she noticed “prominént bruises” on
Mr. Beaty’s buttoéks. |

Despite these incidents, Plaintiffs elected to keep Mr.
Beaty at the Arden Courts facility beyond ﬁhe one-month term, On

March 12, 2001, Mr. Beaty again was taken to the emergendy room,
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this time with a broken hip.. By Plaintiffs’ account, Mr. Eeaty
was assaulted by a female -resident of the facility, who first
slapped him and then struck him in the leg with her metal cane.
According to Plaintiffs, the residenf had a history of violent
behaviox, and the attack occurred in view of memberé of the Arden

Courts staff. Due to complications from the hip replacement

1§urgéxy, Mr. Beaty spent approximately two weeks in the hospital,

some of that time in intensive care. Today, Mr. Beaty is
confined to a wheelchair and is not expected to walk again.

Oon November 22, 2002, Plaintiffs filed a complaint in
this Court against Defendants, asserting (I) breach of contract;.
(I} actuél fraud; (III} constructive fraud; (IV) violation of
the Virginia Consumer Protection Act; (V) negligent failure to
protect Orxxen Beaty; (VI) negligent failure to control other
resjdents; (VII) intentional infliction of emotional distress;
ana (VII) violations of the Virginia False and Deceptive L
Advertising Statutes. On Januvary 13, 2003, Defendants filed a
nmotion to dismiss portions of the Complaint, pursuant to Federal
Rule of Civil Procedure 12(b) (6}, seeking dismissal of Counts II,
III, IV, VII, and VILI, as well as Plaintiff Mary Beaty's c;aims
for emotional distress damages in the contract and
misrepresentation counts. That motion is currently before the

Court.
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II. Standard of Review
A Rule 12(b) (6) motion to dismissrtests the legal
sufficiency of the complaint, see Randall v, United States, 30
F.3d 518, 522 (4th Cir. 1994), and should be denied unless “it
appears beyond doubt that the plaintiff can prove no set of facts

in support of his claim which would entitle him to relief.” De

Sole v. Unjted States, 947 F.2d 1169, 1177 (4th Cir. 1991)

{citations omitted); see also Conlev v. Gibson, -355 U.S. 41, 45-

46 (1957). 1In passing on a motion to dismiss, “the material
allegations of the complaint are taken as admittgd." J ins v.
McKeithen, 395 U.S. 411, 421 (1969) (citations omitted).
Moreover, “the complaint is to be liberally construed in favor of
plaintiff.” JId, 1In addition, .a motion ﬁo dismiss must be
assessed in light of ﬁule 8’s liberal pleading standards, which
reguire only “a short and plain statement of the claimtshowing
that the pleader is entitled to relief.” Fed. R. Civ. P, 8.
III. &Analysis

Defendants seek dismissal of various counts of the

Complaint. Each will be taken in turn.
c al- Constructive Fraud s I T

Defendants assert that Counts II and III of the
Complaint, actual and constructive fraud, should be dismissed
because, as a matter of law, the alleged misrepresentations are

too vague to constitute false representations of fact, but are
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" instead opinions, Furthermore, Defendants assert that Mr.
Beaty}s injuries are too remote from the alleged
.misrepresentations to form the basis of a fraud claim.

On January 2, 2001, Laura and Mary Beaty met with Manor
Care’s agent, Linda Mazaway, at the Arden Courts facility to
discuss placement of Mr. Beaty, and received 2 brochpre

containing information about the facility. Plaintiffs assert

that the brochure'included a number of misrepreséntatigns, all of
which were underscored by Ms. Mazaway, including that: ki) Axden
Courts had a highly trained staff that was specially trained and
educated to deal with Alzheimer’s patients and who received
continuél updates and refrésher courses; (ii) staff would provide
"24-pour supervision” and care of its residents; (iii) the
facility had “high staffing ratios”:; and (iv) the facility was a
“safe” environment. Compl. ¥15. Purtﬁermore, after the February
26, 2001, incident in which Mr. Beaty was sfruck in the mouth by
another resident, Laﬁra and Mary Beaty met with Dafendant Janet
Smith and other Manor Care officials. During that meeting,
Plaintiffs assert further misrepresentétions vere made, including
that Mr. Beaty was safe at the facility despite his propensity
.for nighttime wandering, that the staff had the education,
traiﬂing, and experience to supervise him, and that there was no
basis for any concern about staff abuse. Compl. ¥33.

As the Supreme Court of Virginia has noted, “[ilt is -
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well settled that a misrepresentation, the falsity of which will
afford.ground for an action for damages, must be of_an existing
fact, and not the mere expression of an opinion.... Statements
that are vague and indefinite in their nature and terms, or are
merely loose, conjectural or exaggerated, go for nothing, though

they may not be true, for a man is not justified in placing

reliance upon them.” Saxby v. Southerpn Land Co., 109 Vva. 196,

198, 63 S.E. 423, 424 (1909). There is no “bright line.test to
ascertain whether false representations constitute matters of
opinion or statements of fact. Rather, ‘each case must in a
large measure be adjudged upen its own facts, taking into
consideration the nature of the representation and the meaning of
the language used as applied to the subject matter and as
interpreted by the surrounding circumstances.’” 'Mortaxino V.
Copsultant Engineering §éfvs., Inc., 251 va. 289, 293, 467 S.E.2d

778, 781 (1996) (quoting Packard Norfolk., Inc. v. Millex, 198 Va.
557, 562, 95 S.E.2d 207, 211 (195%6)).

Defendants base their claim that the alleggd
misrepresentations were merely opinions on the assertion that
“safety,” “well-trajned and educated,” and “supervision” are all
relative terms that axe subject to inte#pretation, and as'sucﬂ
cannot form the basis for a fraud'claim without specific factual
allegations. Plaintiffs do, however, put forth specific

representations that, given the standard of review at this stage

e



in fhe proceedingé, are sufficient to maintain a claim for fraud.
For instance, in regard tﬁ training, Plaintiffs assert
that they were told that the staff received “extensive training
and education, continual updates and refresher courses,” all
specifically tailored t¢ the provision of care for individuals
with Alzheimer’s disease. Compl. fl5(a). Defendants assext that

such representations are not specific because “continual” and

“updates” are fundamentally unclear. Def. Mem. at 10-1l.
Similarly, Defendants argue that the allege;;l representation that
24-hour supervision and care would be provided, appropriate to
the “very spécifit needs” of Alzheimer’s patients, is vague and
unactionable because meaningful supervision wﬁs never promised.
Def. Mem. at 13. Finally, Defendants assert that representations
that the facility'is a “safeé environment, even in response to
questions regarding specific resident needs, are unactionable
because safe is a relative term.

If the Court were to apply Defendants’ analysis of
terms, every term would be fundamentally vague. However, as the
Supreme Court of Virginia has &irected, the Court must take into
consideration “the meaning of the language used as applied to the
subﬁect matter and as interpreted by the surrounding o
circumstances.” Packard Norfolk, 198 Va. at 562, 95 S$.E.2d at
2}1. In this case, Plaintiffs were looking for a place to put an

33 year old man with Alzheimer’s, who had a propensity for
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wandering at night. Defendants’ représentatiOns, in response to
plaintiffs’ inquiries, took on the meaning inherent from the
circumstances. Accordingly, Defendants’ assurances regarding the
ability to take care of the special needs of Blzheimer’s
patients, specifically M;. Begty, are parficularly persuasive.
Plaintiffs were looking for assurances that the facility would be

able to respond to Mr. Beaty’s specific needs, apd therefq£3"595~h_
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responses were more than general opinions. At this stage in tﬁe
proceedings, the Court cannot find, as a matter of law, that the
statements allegedly made by Defendants are not actionable.
Furthermore, Defendants assert that 3 pfomise of future
perfarmance is not actionable in a claim of.fraudulent
misrepresentation. However, such-representations cdn Ssupport a
claim if there is no intention té perform when the promise is.
made. Colonial Ford Truck Sales v, Schneider, 228 Va. 671, 676,
325, S.E.2d 91, 94 (1985). Initially, the Court hotes that it is
not necessarily persuaded that Defendants’ statements represented
future performance. Many of Defendants’ statemenﬁs ¢ould apply
to the current status of the facility., specifically assertions
regarding the education and training level of the employees aqd
the supervision providéd. To the extent, however, that such
representations may be interpreted as only promising the
represented environment in the future, such representations may

still be actionable. Plaintiffs allege specific facts to show
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that Defendants’ reﬁresentations were false when mdde, and
remained false during the time when Mr. Bgaﬁy Qas a resident.

See Compl. %17, 19, 20. Furthermore, those allggations go te the
fact that Defendants did not ihtend, and were unable, to remedy
the deficiencies in.the ﬁear future. See, e.49., gompl. 417

(training materials were missing), 918 (Defendants discussed the

__.__heed to begin_a training program). At this stage in the - g

proceedings, accepting Plaintiffs’ claims as true, the Court
cannot find, as a matter of law, that Plaintiffs could not show
that Defendants did not intend to keep their promises.
Defendants further assert that even if the statements
.could provide the basis for a fraud claim, Plaintiffs have failed
to allege the necessary nexus between the ésserted
misrepresentations and Mx. Beaty’s injuries. -Prdximata cause is
normally a question of fact far the jury, and should only be
decided by the Court when reasonable minds could not differ.
Hadeed v. Medig-24, i.;g., 237 va. 277, 285, 377 S.E.2d 589, 593
(1689). In this case, Plaintiffs assert that they would not have
put Mr. Beaty into the facility, and certainly would not1have
continved his placenlent there after the one month term was over,
had it not been for Defendants’ representations regarding their
ability to keep Mx. Beaty safe from harm in the Arden Courts
facilivy.

Courts have held, as a matter of law, that where an
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apartment complex made misrepresentations regérding the safety of
the complex, and a tenant, after relying on those representations
was subsequently the victim of a crime on the premises, there is
no proximate causation for the resulting injury. See Yuzefovsky

v. St. John’s Wood Apartmentsg, 261 Va. 97, 112, 540 StE.Zd 134,

142-43 (2001). BHowever, other courts have fouhd, in very similar

circumstances, that proximate cause was an issue for the jury

where the injured varty may not have acted as they did, if not in

reliance on the representations. Miller 'v. Charles E. Smith
Management. Inc., 172 P.3d 863 (4th Cir. 1999) (unpublished).

This case differs from the apartment complex cases, however, in-
that in this case both the third party aggressor and the injured
Plaintiff were under the e#clusive control of Defendants. In
this case, given the unique situation within an assisted care
facility, the Court believes that at this state of the
proceedings the issue of proximate causation is one for the jury.
Accordingly, the Court will deny Defendants’ motion to
dismiss Counts II and III of the Complaint, actual and
constructive fraud.
I
unt IV - ¥V ation of the V .i ia_Con o ti :
Dzfendants assert that Plaintiffs’ claim in Couﬁt Iv,
violation of the Virginia Consumer Protection Act (VCPA), should

be dismissed because (i) opinions and statements of future events
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are not actionable, (ii) there is not the requisite causation
between the alleged misrepresentation and the injury, and {iii)
Manor Care is exempted from the VCPA because it is in a highly
regulated industry.

For the reasons set forth above in the Court’s analfsis
of the fraud claim, the Court will deny Defendants’ motion for

dismissal on the basis that the representations are not

actionable and lack of causation. Accordingly, the Court must
only considex whether Plaintiffs’ claims under the VCPA are
barred because such conduct is regulated élsewhere in theé Code.!
Defendants argue that Manor Care, as an assisted-living
facility that is regulated by the Virginia Department of Social
Services, is exempt from the VPCA. Specifically, Defendants seek
to invoke Virginia Code § 59.1-199(RA), which exempts from the
VPCA “[a]ny aspect of a consumer transaction which aspect is
authorized under laws or redulations of this Commonwealth or the
United States, or the formal advisory opinions of any regulatory
body or official of this Commonwealth or the United States.” Va.
Code § 59.1-199(A).. This Section does not exempt enfire
industries from the Act, rather it exempts claims arisiné from
certain transactions that are already covered by 2 Virginia orl

federal law. Manor Care asserts, however, that all aspects of

! This appears to be a question of first impression in Virginia. HNo
court Lo date has addressed tha applicability of the VCPA to health care
providere or issisted living facilities.
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the transaction of which Plaintiffs comblain are regulated by
virginia law. |
First, Defendants assert that the brochure, and the
alleged misrepresentations therein, are regulated By Virginia
Code § 63.1~-175(D). That Section provides that:
falny facility licensed exclusiveiy as an adult care

residence shall not use in its title the words
‘convalescent,’ ‘health,’ ‘hospital,’ ‘*nursing,’

= vsanatorium;/~or~ ‘samitarim; ~-nor-shall~the Words be
used to describe the facility in brochures,
advertising, or other marketing material. No facility
shall advertise or market a level of care which it is
not licensed to provide. Nothing in this subsection
shall prohibit the facility from describing services
available in the facility. .
Va. Code § 63.1-175(D). This Section, howevexr, does not regulate
the type of misrepresentatidns alleged by Plaintiffs. Plaintiffs
are not alleging that ‘the facility advertised a level of care it
was not licensed to provide, but rather that it advertised care
it did not provide. Furthermore, the Statute specifically states
' that it does not prohibit the facility from describing its
services. It is precisely that description of which Plaintiffs
compléin. Therefora, Virginia Code Section 63.1-175({D) does not
regulate the conduct that is the basis of Plaintiffs’ claim.
Second, Défendants assert that the specific
shortcomings of the facility alleged bQ flaintiffs are regulated
by Virginia law. Specifically, Defendants note that Vixginia
Code § 63.1-174 requirxes that the assisted living facility have

“adequate and sufficient staff to provide services to maintain...
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the physical safety of the residents on the premises,” and that
“the State Board shall have the suthority to promulgate and
enforce regulations...to protect the health, Safety, welfare, and
personal rights of residents.” Va. Code § 63.1-174. While those
statutes regulate the assisted living facilitf, they do not cover
'misrepresentations made regarding those aspects of the.facility.

The VPCA was designed to protect consumers’ in transactions. 1In

P T e i L
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this case, the transaction was the inducement to enter the
contract. . Plaintiffs do not bring this Count on the grounds that
the supervision at Axden Courts was deficient, but rather on the
basis of misrepresentations made regardiné the degree of
supervision.? Accordiﬂgly, the type of statute that would exempt
Plaintiffs’ claims from the'VCPA would be one which regulated
advertising and sales. As discussed above, although Virginia
Code Section 63.1—175(0)-15 most relevant to Plaintiffs’ claim,
it does not apply to the specific representations made in this
case.

Accordingly, the Court finds that Plaintiffs’ claims
are not exempted from the VCPA, and therefore will deny

Defendants’ motion to dismiss Count IV of the Complaint.

2 1f the Plaintiffs’ claims under the VCPA werxe that the quality of care
provided by the facility was deficient, such a claim likely would be exempted
from the statute because the Virginia code addresses the degree of care that
nust be provided by adult-care facilitias to their residents. Se¢ Brogdes v.

. re , 103 F. Supp. 2d 1322, 133€-~37 (N.D. Ga. 2000) (finding
that PlaintifZs’ claims regaxding deficient care by a long-term care facility
were not cognizable under the Georgia Fair Business Practices Act of 1373, a

statute vary similar te the VCPA}.
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Count VII -~ Intentional Infliction of Emotional Distress:

bDefendants argue that Count VII of Plaintiffs’
.Complaint, intentional infliction of emotional distress, should
be dismissed because Mrx. Beaty has not experienced any physical
manifestation of emotional distress to support a freestanding
claim. Instead, Defendants argue that any damages for emotional

et

distress are covered by pain and suffering damages in- the i

L i s m——

negligencé claims.

Under Virginia law, a plaintiff may recover damages for
emotional distress “(1l) where the emotional disturbance results
from an actual physical injury caused by the impact or occurrence
of the tort; {2) where thexe is no initial impact or injury but
physical injury thereafter results as the causal effect of the
defendant’s wrong; and {3) where there is no impact or physical

injury but emotional disturbance results from an intentional or

wanton wrongful act caused by the defendant.” Ball v. Jov
Techs.. Inc.., 958 F.2d 36, 38 (4th Cirx. 1992) (citing Hughes v.

Mooxe, 214 va. 27, 34, 197 S.E.2d 214, 219 (1973)). Defendants
concede that Mr. Beaty is entitled to assert a claim for
“emotional distresg; as part of the damages resulting from the
negligence claim. Defeﬁdants contend, however, that Mr. Beaty’s
independent claim for emotibnal distress must fail because “there
is no allegation that the alleged conduct of Manor Care-- in

negligently failing to control other residents and to protect
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Orren Beaty, and in making allegedly false representations to the
plaintiff-- was conduct that Manor Care knew-or should have known
would result in emotional distress to Mr. Beaty.” Def. Réply
Mem. p. 15-16.

In order to state a claim for intentional infliction of
emotional distress without éhysical impact or resulting physical

injury, a plaintiff must show that (i) the conduct was

imwe amerprhm  au A e S wathr o 0 ot

1ntentional or reckless; (ii) the conduct was outrageous and

intolerable; (iii) the alleged conduct and emotional distress are
causally conneéted; and (i¥) the distress is severe. Russo V.

ite, 241 va. 23, 26, 400 S.E.2d 160, 162 f1991). At this stage
in the proceedings, Plaintiffs have done so. . Plaintiffs assert
that Defendants’ failure to control the two fellow residents and
protect Mr. Beaty was “at least severely reckless.” Compl. %1°95.
Furthermore, the determination of whether the conduct. was
sufficiently extreme and outrageous is best left for a jury at
this stage in the proceedings. See Womack V. Eldridge, 215 Va.
338, 342, 210 S.E.2d 145 (1974). Accordingly, Defendants’ motion
to dismiss Count VII will be denied. | |

]
Count V = s vert
Defendants assert that Plaintiffs’ claim for false.

advertising must fail because the statements relied on by

Plaintiffs are too vagye to be deceptive and there is not a
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sufficient causal nexus between the alleged misrepresentations
and Mr. Beaty’s injuries. For the reasons discussed in the
Court’s evaluation of the fraud claims, Defendants’ motion to

dismiss Count VII of the Complaint will be denied.

‘s clai r

Plaintiffs have not alleged a separate count alleging

intentional infliction of emotional distress as to Mary Beaty.

Instead, Plaintiffs seek damages for emotional distress suffered
by Mary Beaty under the Counts alleging breach of .contract,
actual and constructive fraud, violation of the VCPA, arnd

violation of the Virginia False and Deceptive Advertising

" Statutes.

It is generally held that damages for emotional
distress are not recoverable in an action for breach of contract,
absent proof of physical injury or wanton or willful conduct
amounting to a separate tort. Sea-Lapnd Service. Inc. V. O'Neal,
224 va. 343, 297 S.E.2d 647 (1982); see also Timms v. Rosenblum,
713 F. Supp. 948 (E.D. Va. 1989), aff’'d, 9001F.2d 256 (4th Cir.

1990). Similarly, where a plaintiff has alleged a tort, the

_general rule is that, in the absence of accompanying physical

harm or wanton and willful conduct, emotional distress damages

are not recoverable. Womack v. E)dridge, 215 va. 338, 340, 210
S.E.2d 145, 147 {1974); Hughes v. Moore, 214 Va. 27, 34, 197

-6~

o



.S.E.2d 214, 219 (1873).

In the Complaint, Piaintiff asserts that Mary Beaty
suffered “financially and emotionally,” (Compl. 942).
Specifically in the fraud and statutory claims, Plaintiffs asserxt
that they suffered “financial losses, humiliation, mental
suffering, and damages for physical injury to Plaintiff Orren

Beaty.” (Compl. ¥ 59, 68, 102). Plaintiffs never assert that

Mary Beaty suffered physical harm.? Because there is no
allegation of any physical impact or injury to Mary Beaty,
Plaintiffs’ claims for emotional distress must fail.
Accoxdingly, Defendants’ motion to dismiss Mary Beaty’s claims
for damages for emotional distress will be granted.'
IV. Conclusion

For the foregoing reasons, Defendants’ Motion to

Partially Dismiss the Complaint will be granted in part and

denied in part. Pléintiffs’ claims for damages for Mary Beaty’s

} Plaintiffs attempt to remedy this oversight by attaching answers to
interrogatories, in which they state that Mary Beaty's emotional distress
manifested itself in the form of depression, insomnia, unexplained rashes,
loss of appetita, and resulting waeight loss. PLtf. Opp. Ex. 3. However, in a
motion to dismiss, the Court examines the sufficiency of the Complaint itself,
and should not consider additional evidence not incorporated by reference in
the Complaint.’ 4

* - Furthermore, even evaluating Plaintiffs’ claim as one for

intentional infliction of emotional distress, Plaintiffs’ claim fails. The
only time that Plaintiffs allege that Defendants’ conduct wasg willful and
wanton was “its failure to supervise Orren Beaty, its failure to control the
two fellow residents who attacked Orren Beaty, and its failure to protect
Orren Beaty after assuring Plaintiffa that it could and would do so.” Compl.
i35. Because Plaintiffs do not allege any willful or wanton concuct by
Defendants direct et Mary Beaty, no action for intentional infliction of
emotional distraess will lie.

-17-



- -

.4“

emotional distress will be dismissed.

issue,.

An appropriate order will

bt |
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